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By John Coll  
ATC Associates 
ICE Chair 

As I reflect back on another year, I cannot help but wonder how 
quickly time has brought us to the end of 2007.  The old saying 
“time flies when you’re having fun” is so true.  Every meeting that 
I can remember in the last ten years has been enjoyable. It has 
been a privilege to work with a great group of professionals.  If we 
cannot enjoy what we do, then why do it.   
 
ICE is a very unique organization and stands out in my career as 
one of the best.  This past year’s programs were excellent and 
future programs are sure to be as exceptional and timely.  I am 
proud of what we have achieved in 2007 as our membership and 
meeting attendance continues to grow.   
 
In 2008, there will be a change in the leadership.  A new Board of 
Directors will be convening in early December to plan for 2008. 
They will nominate and appoint Board Members to the various 
board positions. 
 
I appreciate the opportunity this past year to serve you as 
Chairman and look forward to seeing everyone at the meetings in 
2008.  Take care and enjoy the Holidays! 
 

Quarterly Newsletter  

Fourth Quarter 2007  
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In September 2007, responding to the TCEQ’s 
request to ICE for stakeholder assistance, two 
of our ICE members participated in a pilot test 
of the TCEQ’s proposed “ePermit” system for 
stormwater discharges.   
 
Dick Patyrak (from Houston) and Cindy Smiley 
(from Austin) met with agency staff at the 
TCEQ offices in Austin to undertake a 
simulated, computer-based application for a 
stormwater discharge permit.  The experience 
was positive, and the agency staff was very 
appreciative.   
 
If you are interested in participating in future 
opportunities for agency feedback, please 
notify any of the ICE Board members.   
 
We also invite you to send ideas to the 
Relations Committee Chairperson, Rick 
Scadden, regarding a Relations Committee 
topic or an agency-related project to pursue as 
an organization. 
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Submitted by  
Cindy Smiley  
Kelly Hart & Hallman LLP 
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November  2007 
Business Ethics 
Al Hoppe 
 

 
September  2007 
The Role and the Challenges  
of the Chief Engineer 
Keith Sheedy 
TCEQ - Technical Advisor to 
the Chief Engineer 

 
October  2007 
Municipal Setting Designations 
Brian Boerner , City of Fort Worth 
Frank Clark , W&M Environmental 
Lori Frauli , City of Dallas 
Mike Frew , TCEQ  
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All ICE members are invited to 
submit an article for the 
quarterly ICE Picks newsletter.  
 
Please submit information about 
the environmental industry that 
you feel would be of benefit to 
the members. 
 
Email your information or Word 
document to Dorothy Gurka, 
dorothygurka@att.net 
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a §107 claim was limited to non-PRPs (or 
sometimes PRPs that qualified for a statutory 
defense).  In the U.S. Supreme Court 
landmark CERCLA decision Cooper Industries, 
Inc. v. Aviall Serv’s, Inc., 543 U.S. 157 (2004), 
this notion came into question, but was not 
resolved.  After Aviall, the circuit courts split on 
this issue.  This split was resolved in United 
States v. Atlantic Research Corp., 127 S.Ct. 
2331 (2007).  The Atlantic decision allowed a 
PRP that voluntary remediated property to 
recover costs under §107 from another PRP.   
 

Petroleum Storage Tanks  
 
HB 3554 relating to the regulation and 
remediation of underground and above-ground 
storage tanks passed this past session, 
making several notable changes to Chapter 26 
of the Texas Water Code.   
 
Chapter 26 had required the TCEQ to adopt 
rules for persons taking corrective response 
action in the event of a release from an 
underground or aboveground storage tank.  
That requirement was revised to require the 
TCEQ to use “risk-based” corrective action.  
Related language was added requiring the 
TCEQ to define by rule the term “risk-based 
corrective action.”  For persons fulfilling a 
corrective action for a release reported on or 
before December 22, 1998, the deadline for 
submitting a site closure request was extended 
by four years, from September 1, 2007 to 
September 1, 2011.  Provisions were added 
allowing the use of Petroleum Storage Tank 
Remediation (“PSTR”) Account money to be 
used for various expenses assuring 
compliance with TCEQ’s administrative and 
technical requirements.  Eligible owners and 
operators performing a corrective action have 
four additional years (until August 31, 2011) to 
complete the corrective action and still be 
eligible to receive reimbursement from the 
PSTR Account.  Likewise, the deadline for 
filing a claim for reimbursement was extended 
four years (until March 1, 2012).  Several fees 
were raised.  Finally, the expiration date for 
sunset of the PSTR Account and 
reimbursement program was extended until 
September 1, 2012.    
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�Submitted by Steve Morton  
Moltz Morton O'Toole, L.L.P.  

Air  
 
In what is being termed a landmark “greenhouse 
gas” decision, the United States Supreme Court 
has ruled on the authority of the Environmental 
Protection Agency (“EPA”) to regulate carbon 
dioxide under the Clean Air Act.  The case, 
Massachusetts v. EPA, 127 S.Ct. 1438, was 
decided in April of 2007.   
 
The case began when several states petitioned 
EPA to regulate new motor vehicles for carbon 
dioxide and other emissions that are thought to 
contribute to global warming.  The states argued 
that the Clean Air Act requires the regulation of 
“any air pollutant” that may reasonably be 
anticipated to “endanger public health or 
welfare.”  EPA took the position that the Clean 
Air Act does not authorize it to regulate 
greenhouse gases, and even if it did, EPA has 
the discretion to do so or not, given that more 
research is needed to understand climate 
change, how to address it, and if to address it.  
EPA denied the states’ Petition.   
 
The states appealed the denial.  The Court of 
Appeals for the D.C. Circuit ruled in favor of 
EPA.  On Appeal to the Supreme Court, there 
were two essential questions.   
 

(1) Does the Clean Air Act give the EPA the 
necessary authority to regulate carbon 
dioxide and other greenhouse gases; 
and  

(2) Can EPA use its discretion to refuse to 
adopt emissions standards for motor 
vehicles? 

 
The answer to the first question is yes.  The 
court characterized the scope of “air pollutants” 
under the Clean Air Act as “sweeping.”  The 
answer to the second was no.  EPA cannot use 
policy reasons of caution and the need for 
additional studies to justify a decision not to act.  
Rather, EPA could avoid regulation only by 
making a showing concerning whether 
greenhouse gas emissions contribute to climate 
change.   
 

Waste 
 
Historically, the various Federal Courts of 
Appeal had generally agreed that a PRP for a 
CERCLA site could not bring an action under 
CERCLA §107 for cost reimbursement.  Rather, 
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The reduction of workplace injuries and illnesses is a 
primary goal of top management at many companies 
today. A variety of strategies have been developed 
for this purpose, but rather than focusing on 
preventing the causes of accidents, conventional 
programs more typically focus on avoiding the effects 
of accidents.  
 
Behavior based safety programs are steadily 
becoming the preferred programs for preventing 
workplace injuries. The concept of BBS was 
developed in the late 1970s and is essentially based 
on positive reinforcement to modify unsafe behaviors. 
These programs focus on preventing the behavior 
that causes accidents, thereby reducing the overall 
likelihood of accidents and injuries.  
 
BBS programs are based on five basic principles  

·  Behavior is the cause of most accidents;  
·  Consequences motivate behavior;  
·  What gets measured gets managed;  
·  Feedback is essential to improvement; and  
·  Quality is adopted early in the process.  

 

Submitted b y  
Pete Baldwin, ENSR 
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All BBS programs incorporate a means of 
analyzing job hazards and a process for 
observing work behavior and providing 
feedback to team members. Using a checklist, 
both safe and unsafe behaviors are observed 
and recorded, with feedback provided to the 
workers. This process increases safe behavior 
leading to continuous improvement and worker 
involvement.  
 
Companies that have implemented behavior 
based safety programs have experienced 
favorable results. BBS programs have been 
shown to be an effective way to reduce 
accident and injury statistics and improve 
overall health and safety in the workplace.  
 
Although the initial cost of implementing a BBS 
program can be high, the return on investment 
for such programs can usually be seen within 
the first year. The monetary savings comes 
from reductions in doctor and hospital visits, as 
well as reductions in administrative spending 
on accident reporting and investigation 
activities. Clearly, the most significant benefit is 
the documented reductions in accidents and 
injuries in the workplace. 
 
BBS has further benefits, as it has been shown 
that the habits surrounding the job hazard 
analysis does not stay at work, and is brought 
home where it benefits the families and 
communities. Behavior Based Safety has been 
helpful in building teams and cultures since it 
relies on shared behaviors and values, rather 
than following a rigid set of rules that can be 
ignored or misapplied.  
 
Examples of actual BBS applications can be 
found on the Department of Energy’s 
Environmental Health and Safety website at:   
http://tis.eh.doe.gov/bbs/site_experiences.htm 
 
With BBS programs becoming increasingly 
popular, a significant drop in the number of 
industry related accidents is likely to be seen in 
the near future.  
 



 

�
� � �

  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

����� +���� � �

  

  

  

�����+����� �
 

 

 
 
 

����������	�
�����
�����������������
�������������	����	��
���	��������
��������	���
����������	�������

 
Pricing and sizes available: 
 
$  50.00   
Business card size (2" h x 3.5" w) 
 
$100.00   
1/4 page (4" h x 3.5" w) 
 
$200.00  
1/2 page (4" h x 7" w) 
 
Prices are for camera ready artwork. 
Design charges billed separately, if required. 
 
Contact Dorothy Gurka 
281 290 0190 
dorothygurka@att.net 
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Refreshments Sponsor $150.00 
Continental Breakfast Sponsor: $325.00 
Executive Breakfast Sponsor: $525.00 
 
Sponsor's name printed on meeting agenda 
Sponsor's name on refreshment table  
(up to 8 1/2"x11" sign provided by sponsor) 
Sponsor recognized in opening remarks 
�
ICE Board reserves the right to  
approve the request for sponsorship.   
Contact Dorothy Gurka, 281 290 0190 
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New ICE members  
 
Appalachian Geoscience 
 

TRC Solutions 
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�Dr. Bryan W. Shaw of Bryan was appointed to the 
Texas Commission on Environmental Quality by 
Gov. Rick Perry on November 1, 2007. His term will 
expire on August 31, 2013. 

Shaw is an associate professor in the Biological 
and Agricultural Engineering Department of Texas 
A&M University (TAMU) with many of his courses 
focused on air pollution engineering. The majority 
of his research at TAMU concentrates on air 
pollution, air pollution abatement, dispersion model 
development and emission factor development. 
Shaw is associate director of the Center for 
Agricultural Air Quality Engineering and Science, 
and formerly served as Acting Lead Scientist for Air 
Quality and Special Assistant to the Chief of the 
U.S. Department of Agriculture Natural Resources 
Conservation Service. 

Shaw is a member of several committees for the 
U.S. Environmental Protection Agency (EPA) 
Science Advisory Board, including the 
Environmental Engineering Committee, Committee 
on Integrated Nitrogen, and Ad Hoc Panel for 
review of EPA's Risk and Technology Review 
Assessment Plan. Additionally, he is a member of 
the U.S. Department of Agriculture - Agricultural Air 
Quality Task Force. 

Shaw received a bachelor's and master's degree in 
agricultural engineering from TAMU and a 
doctorate degree in agricultural engineering from 
the University of Illinois at Urbana-Champaign. 
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  ICE Committee Chairs 
 
MEMBERSHIP  
Doug Laymon 
Tetra Tech 
512-338-1667 
Doug.Laymon@tetratech.com 
 
MEETINGS  
John Coll 
ATC Associates Inc. 
512-658-5190 
John.CollPG@gmail.com 
 
REGULATORY 
Richard Box 
Groundwater & Environmental 
Services 
281-414-0126 
rbox@gesonline.com 
 
TRRP  
Dick Record  
Cirrus Associates  
972-680-8555  
rrecord@cirrusassociates.com 
 

PST  
Open 
 
WATER  
Open 
 

AIR 
Open 
 
  
RELATIONS  
Cal Chapman 
Chapman Engineering 
830-816-3311 
cal@chapmanengr.com 
 
Rick Scadden 
Intera 
512-425-2000 
rscadden@intera.com 
 
Ali Abazari 
Jackson Walker LLP  
512-236-2000 
aabazari@jw.com 
 
 

 

LEGISLATIVE  
Bill Martin  
Professional Consulting  
512-345-1852  
wjm34@sbcglobal.net 

 

REGULATORY REPORT  
Steve Morton  
Moltz Morton O'Toole, L.L.P. 
512-439-2172 
smorton@mmotlaw.com 
 
 

Pat Larkin  
Strasburger & Price LLP  
214-651-2132 
patrick.larkin@strasburger.com 
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Small Business and Environmental Assistance  
Grace Montgomery Faulkner , Director 
 
MAIN LINE: 512/239-3100 
TOLL FREE NUMBER: 1-800-447-2827 
DIRECT: 512-239-4689  
http://www.tceq.state.tx.us/about/organization/ed.html 
 
The Small Business and Environmental Assistance Division 
(SBEA) helps Texans prevent pollution, conserve resources, and 
achieve compliance with regulations; educates customers; and 
promotes conservation of natural resources through partnerships 
in Texas and along its border with Mexico. The division offers 
services to a variety of customers, including small businesses 
and local governments, industries and manufacturers, agricultural 
operations, students and academia, and anyone interested in 
environmental stewardship. SBEA services include:  

·  a small business compliance assistance hot line at 
800-447-2827;  

·  free on-site technical assistance;  
·  resources and assistance for regulatory compliance;  
·  assistance with pollution prevention planning and 

reporting;  
·  seminars and workshops on regulations and pollution 

prevention;  
·  assistance with environmental management systems, tax 

exemptions for pollution-control equipment and other 
innovative programs, practices, and technologies;  

·  resources for, and assistance with the marketing of 
compost and products that are recycled or recyclable;  

·  opportunities and resources for environmental education;  
·  awards and special events to recognize environmental 

leadership;  
·  recycling and disposal opportunities for urban, rural, and 

agricultural communities;  
·  information and resources for individuals, communities, 

schools, and businesses, including citizen recycling 
programs; and  

·  voluntary programs, advisory committees, and partner-
ships encouraging public participation.  
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2008 Membership Meetings 
 
Third Thursday of each month 
 

DoubleTree Club Hotel 
1617 IH35 North at MLK Blvd. 
Austin,  TX 78702 
 
 
(Tentative Schedule of 
Topics and Speakers) 
 
 
January 17, 2008 
 
HB 3554 Update 
TCEQ – Anton Rozsypal 
 
 
February 21, 2008 
To Be Announced 
 
 
March 20, 2008 
To Be Announced 
 
 

 

2007 Board of Directors 
 

Chairman  
John Coll 
ATC Associates Inc. 
512-658-5190 
John.CollPG@gmail.com 
 

Vice Chairman  
Cindy Smiley 
Kelly Hart & Hallman LLP 
512-495-6441 
cindy.smiley@khh.com 
 

Secretary/ 
Communications Director  
Nic Andreani 
W&M Environmental Group 
512-493-9691 
nandreani@wh-m.com 
 
Treasurer 
Gene Clancy 
Applied Petroleum Technologies 
361-852-2266 
GClancy@susser.com 
 

Asst. Treasurer  
Pete Baldwin 
ENSR 
817-821-1045 
pbaldwin@ensr.aecom.com 
 
Board Members at Large:  
Richard Box  
Groundwater & Environmental Services 
281-414-0126 
rbox@gesonline.com 
 

Cal Chapman 
Chapman Engineering 
830-816-3311 
cal@chapmanengr.com 
 

General Counsel 
Steve Morton  
Moltz Morton O'Toole, L.L.P. 
512-439-2172 
smorton@mmotlaw.com 

 

 
 

www.ice-texas.org 

ICE Members 
should register at  
www.ice-texas.org  
 
Login to view 
member news and 
information 
under the 
Membership Tab. 
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Alaska  www.state.ak.us 
Alabama       www.adem.state.al.us 
Arkansas        www.adeq.state.ar.us 
Arizona        www.adeq.state.az.us 
California       www.swreb.ca.gov 
Colorado        www.oil.cdle.state.co.us 
Connecticut   www.dep.state.ct.us 
D.C.        www.environ.state.dc.us 
Delaware        www.dnrec.state.de.us 
Florida        www.dep.state.fl.us 
Georgia        www.dnr.state.ga.us 
Hawaii        www.state.hi.us 
Iowa        www.state.ia.us 
Idaho        www.state.id.us 
Illinois        www.epa.state.il.us 
Kentucky        www.nr.state.ky.us 
Louisiana       www.deq.state.la.us 
Massachusetts   www.magnet.state.net.us 
Maryland            www.mde.state.md.us 
Michigan            www.deq.state.mi.us 
Minnesota          www.pca.state.mn.us 
Missouri            www.dnr.state.mo.us 
Mississippi www.deq.state.ms.us 
Montana  www.deq.state.mt.us 
North Carolina http://ust.enr.state.nc.us/main.html 
North Dakota   www.ehs.health.state.nd.us 
Nebraska www.deq.state.ne.us 
New Hampshire www.state.nh.us 
New Jersey www.state.nj.us 
New Mexico    www.nmenv.state.nm.us 
Nevada  www.state.nv.us 
Ohio  www.com.state.oh.us 
Oklahoma   www.occ.state.ok.us 
Oregon  www.deq.state.or.us 
Pennsylvania  www.dep.state.pa.us 
South Carolina www.state.sc.us 
South Dakota www.state.sd.us 
Tennessee www.state.tn.us 
Texas  www.tceq.state.tx.us 
Utah  www.eq.state.ut.us 
Virginia  www.deq.state.va.us 
Washington www.wa.gov 
Wisconsin www.dnr.state.wi.us 
 

Industry Associations:  
Petroleum Marketers 
Association of America 
(PMAA)  www.pmaa.org 
 
American Petroleum Institute 
(API)  www.api.org 
 
Petroleum Equipment Institute 
(PEI)  www.peinet.org 
 
National Association of 
Convenience Stores (NACS) 
www.cstorecentral.com 
 
Texas Petroleum Marketers 
and Convenience Store 
Association 
www.tpca.org 
 
Electric Reliability Council of 
Texas  www.ercot.com 
 
Public Utility Commission of 
Texas  www.puc.state.tx.us 
 
American Water Works 
Association www.awwa.org 
 
National Groundwater 
Association  www.ngwa.org 
 
ASTM International 
www.astm.org 
 
Industry News/Information:  
Petroretail News, National 
Petroleum News, Fuel Oil 
News 
www.petroretail.net 
 
Environmental Protection 
Agency : 
Office of Underground Storage 
Tanks 
www.epa.gov/oust 

Key Websites to Check out…  

�
State Internet Pages:  
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www.ice-texas.org  
 
 
 
 
 

Dorothy Gurka 
 

Newsletter Editor          
and Design 

 
PHONE/FAX: 
281.290.0190 

 
E-MAIL: 

dorothygurka@att.net 
 

WEB: 
www.dgurka.com 
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Frost Bank Tower 
401 Congress Avenue, Suite 2500 
Austin, Texas 78701-2207 

Links to other 
organizations  
 
TASTP  
 
A&WMA – 
Austin Chapter 
 
TPCA 
 


